United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




m % (Court of Appeals 

OF THE DISTRICT OF COLUMBJ^. QF aPPE aLS 

October Term, 191 &ISTRICT Cr COL UMBIA 

F \ 

hoTm7i. r*m'W 


EMILY E. PARISH, EXECUTRIX OF JOSEPH W. 

PARISH, APPELLANT, 


JOSEPHINE P. McGOWAN, EXECUTRIX, ET AL. 




















- ■- • 


m 








& 


• .. 




v4 ‘ ; •*: ■ ; , 

A: ' -j■ ... • 


Supplemental Brief for Appellees. 

In his concluding argument and when near its close, 
the counsel for the appellant referred to and read from * 
the opinion of this court in a case not in his brief, and 
asserted with great emphasis that the decision of the 
court in that case, Owen vs. Wilkinson, 20 App. D. C., 
p. 51, made May 6, 1902, and the decision of the Su¬ 
preme Court in Nutt vs. Knut, 200 U. S., p. 12, made 
in 1906, support and establish beyond all question the 
appellant’s contention that the bill of complaint states 
no case of which the court below had or could take 
cognizance or jurisdiction, that the contracts set out 
in the bill of complaint were illegal and wholly and in all 
respects void, and that the court below was wholly 
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without jurisdiction and judicial power to enter the 
restraining order, the consent interlocutory decree or 
the final decree appealed from. 

The purpose of this supplemental brief is to direct 
the attention of the court .to the controlling, undisputed 
and conspicuous facts in this case which make the 
decision and opinion in the Wilkinson case utterly 
irrelevant and inapplicable here, and to which the 
decision of the Supreme Court in the Nutt case, made 
four years later, is strictly and completely applicable and 
furnishes an authoritative principle and rule of judicial 
interpretation and action. 

Another purpose is to correct a very serious and injuri¬ 
ous misapprehension created at the last moment and after 
the main arguments of the appellant had proceeded in 
respect exclusively to the question of abandonment, as 
to the elements of equitable jurisdiction set out in the 
bill of complaint, and as to the grounds upon which 
the court below acted. 

First. 

In the Wilkinson case there was an expressed assign¬ 
ment of a part of the claim, which assignment was to 
constitute, exclusively, the compensation for the serv¬ 
ices. 

The paper relied upon in that case did not first pro¬ 
vide for compensation, and then secure its payment 
by the assignment of an interest therein. 

The decision is only that an express contractual 
assignment of claim is void under section 3477, R. S., 
U. S. 





Even in that case the court distinctly recognized the 
right to recover for the services rendered upon a quan¬ 
tum meruit basis, and would have awarded compensa¬ 
tion had the services been legal in character, as is undis¬ 
puted in the case at bar (20 App. D. C., p. 68). 

In the present case the contracts set out in the bill 
were of a wholly different character from the Wilkinson 
contract. 

In the McGowan contract (Rec., pp. 2-3) there was 
in point of fact no transfer or assignment whatever 
nor any grant of a lien in respect of the Parish claim. 

Its first paragraph provides for the rendition of 
professional services by McGowan, and the payment 
therefor by Parish of a “fee equal to fifteen (15) per 
centum” of what might be awarded or collected. That 
a contingent percentage fee is not obnoxious to the 
statute is no longer within the realm of controversy. 

Its second paragraph provides that McGowan should 
have control of the prosecution of the claim to its final 
termination, with power to receive and receipt for any 
draft issued in payment thereof, and to retain from the 
proceeds of the claim the amount of the stipulated fee. 

The foregoing are the entire provisions of the McGowan 
contract with respect to compensation, and, as will be 
seen, they constitute neither a transfer nor an assign¬ 
ment of the claim, nor of any part or share of it. Brook¬ 
shire acquired a one-third interst in the McGowan con¬ 
tract, and states a case for relief even if his own contract 
were wholly void. 

The Brookshire contract embraces a provision, first, 
for the payment by Parish to Brookshire of a sum equal 



to five per centum of the award appropriated for the 
claim, and, secondly, that Brookshire shall have a lien 
for the amount due him upon the amount of the award 
when made. That the first of these provisions is en¬ 
tirely separable from the second, and is a valid and 
enforcible contract notwithstanding the second, was 
established by Nutt vs. Knut (200 U. S., 12), as is 

pointed out in the opinion of the court below. 
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Second. 

The citation of the Wilkinson case and the use sought to 
be made of it makes it pertinent for us to say again that 
appellees did not rely upon the existence of a contractual 
assignment or lien as the basis of the equitable jurisdic¬ 
tion invoked (see paragraph 9 of the Bill, Rec., pp. 9-10), 
and to state briefly the grounds of equitable jurisdiction. 

The appellees contended in and by their bill that 
they had an equitable part ownership of or attorneys' 
charging lien upon the fund appropriated by the act 
of 1903 and adjudged due by the auditor. This lien was 
created, not by contract, but by operation of law, and was 
not invalidated by the section 3477 R. S. Their claims, 
it is submitted, are established by the authorities cited 
in the appellees' brief at pages 52-55. 

The bill further showed that appellees were creditors, 
that the debtor’s estate was insolvent except for the 
fund about to be paid, that the executrix was without 
financial responsibility and had given bond as executrix 
in the penalty of only $500; that she denied all obliga¬ 
tion to the appellees, and was about to receive the 
proceeds of the claim and remove them from the jurisdic- 



tion, to defraud the appellees. In this situation of 
jeopardy the appellees, creditors, had no adequate 
remedy at law and i could not have obtained in the 
statutory Probate Court any seasonable protection. 
The fund might have been removed before that court 
could have effectively acted. 

In situations similar to that thus alleged in this case 
equitable jurisdiction has been invoked and exercised 
in numerous cases, and in cases when a judgment at 
law had not been obtained. ' Among them are two in 
this court, namely: Droop vs. Ridenour, 9 App. D. C., 
95, and Hardware Co. vs. Driggs, 13 App. D. C., 277. 
These cases were cited in the court below and to appel- 
* lant’s counsel, but are not on our brief. 

Of the foregoing allegations, clearly sufficient, we 
submit, independently of the claim of equitable part 
ownership by operation of law, for resort to a court of 
equity which alone could give adequate relief, all are 
admitted except that the appellant intended to remove 
the fund from the jurisdiction (See Rec., pp. 133-6). 
But evidence as to any of them was waived (Re Metro¬ 
politan Railway Receivership, p. 39 of appellees’ brief) 
by the consent interlocutory decree by which the protec¬ 
tion of the fund was secured. 

An authority to which citation was made by us on 
oral argument, but which is not in the brief, is Hine vs. 
Morse, 218 U. S., 493, which completely sustains our 
position that even though an interlocutory decree like 
this one passed under these circumstances but against 
a contesting defendant, might be held erroneous ^on 
appeal, yet in the absence of direct attack such a decree 
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is not void, being within the general power of the court. 
The decree in this case was consented to and can not 
be attacked, directly or otherwise (Appellees' Brief, 
p. 38), and therefore being within the general power of 
the court, it is a valid exercise of jurisdiction, even if 
it were erroneous. 

This interlocutory decree, consented to by the appel¬ 
lant, placed the fund claimed by the appellees in the 
hands of the court, subject to its order and to a single 
question to be determined by it, which was “whether 
any amount, and, if so, what amount is justly due the 
complainants, or either of them, for professional serv¬ 
ices rendered by them or either of them, for and in re¬ 
spect of the matters described in the bill of complaint" • 
(Rec., p. 13). 

It is now strenuously insisted on behalf of the appel¬ 
lant that this inquiry, which she thus solemnly agreed 
of record should be made in this cause, can not now be 
made in this cause, and that the appellees’ claim for 
their services “might be ground for an action on a 
quantum meruit but not for a suit in equity" 
(Appellant’s Brief, p. 65). 

There are two plain answers to this position, which 
is now based upon the assertion of counsel for the appel¬ 
lant that the McGowan and Brookshire contracts are 
wholly void by analogy to the assignment and transfer 
made in the Wilkinson case. 

The first is that the provisions of the McGowan 
and Brookshire contracts, wherein compensation is 
agreed to be paid to them for their services, are separable 



and clearly enfordble , according to the unambiguous 
and authoritative doctrine of the Supreme Court in the 
Nutt case, announced in the following words: 

“It does not follow, however, \hat, for this 
error, the judgment must be reversed. There 
is a provision in the contract of 1882 which can 
stand alone and which was not in violation of 
the statute, namely, the one evidencing an agree¬ 
ment on the part of Nutt's executrix to pay 
to the attorney for his services a sum equal to 
33 1-3 per cent of the amount allowed on the 
claim. Wylie vs. Cox, 15 How., 415; Wright vs. 
Tebbitts, 91 U. S., 252; Taylor vs. Bemiss, 110 
U. S., 42. Such an agreement did not give the 
attorney any interest or share in the claim 
itself nor any interest in the particular money 
paid over to the claimant by the Government. 
It only established an agreed basis for any 
settlement that might be made, after the allow¬ 
ance and payment of the claim, as to the 
attorney’s compensation. It simply created a 
legal obligation upon the part of the estate, 
which, if not recognized after the collection of 
the money, could have been enforced by suit 
for the benefit of the attorney, without doing 
violence to the statute or to the public policy 
established by its provision.” 200 U. S., 21. 

The second answer is that if the appellees were by 
statute and by the interlocutory decree relegated to 
a quantum meruit recovery, the allegations of the bill 
afford sufficient grounds for such recovery. 

The facts upon which to found a quantum meruit 
recovery are fully stated in the bill, and the bill con 





dudes with a prayer for general relief. It is too well 
_ • _ * • 
settled for argument that relief will be granted under the 

general prayer though not specifically prayed, where it 

is appropriate to the case stated in the bill. Merillat 

vs. Hensey, 34 App. D. C., 398, 407. 

After protracted argument and mature deliberation 
the court below determined that there is “justly due” 
to the appellees the sum specified in the final decree. 
In its opinion the court found as a fact that the services 
charged for were rendered and were valuable, and that 
they merited compensation in the amount agreed upon, 
which was accordingly decreed (Rec., p. 223). 

The money to which the decree appealed from relates 
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being now in the registry of the court below and the 
controversy concerning the same being now exclusively 
between the appellant and the appellees, and one in 
which the United States has no interest, direct or in¬ 
direct, the following extract from the opinion of the 
Supreme Court in the case of Price vs. Forrest (173 U. S., 
410, cited in appellees’ brief, p. 53), seems controlling 
under the circumstances of this case: 

“There was no purpose to aid those who had 
claims for money against the United States in 
disregarding the just demands of their creditors. 
We perceive nothing in the words or object of 
the statute that prevents any court of competent 
jurisdiction as to subject-matter and parties 
from making such orders as may be necessary 
or appropriate to prevent one who has a claim 
for money against the Government from with¬ 
drawing the proceeds of such claim from the 




reach of his creditors; provided such orders do 
not interfere with the examination and allowance 
or rejection of such claim by the proper officers 
of the Government, nor in anywise obstruct any 
action that such officers may legally take under 
the statutes relating to the allowance or payment 
of claims against the United States. If a court, 
in an action against such claimant by one of 
his creditors, should, for the protection of the 
creditor, forbid the claimant from collecting his 
demand except through a receiver who should 
hold the proceeds subject to be disposed of accord¬ 
ing to law under the order of court, we are unable 
to say that such action would be inconsistent 
with section 3477” 173 U. S., 404, 423. 

And see Sanborn vs. Maxwell, 18 App. D. C., 
253, quoted at page 52 of appellees’ original brief. 

Upon the facts alleged in the bill, the court below 
clearly had jurisdiction to extend its protection to so 
much of the fund as was claimed by the appellees, both 
on the grounds of the equitable part ownership asserted 
by them, and of the danger to the fund and the absence 
of an adequate remedy at law. Under the interlocutory 
decree, passed upon appellant’s consent, not only was 
objection to the jurisdiction no longer available as a 
defense, under the doctrine of In re Metropolitan Railway 
Receivership , above noted, but the court came into 
actual possession of the fund, the subject-matter of the 
suit, to be disposed of by it subject to the termination 
of the single question whether any amount, and if so 
what amount, was justly due the complainants for the 



professional services rendered by them in-respect to 
the matter described in the bill of complaint. 

“It is a well established principle that, when a court 
of chancery obtains jurisdiction of the subject-matter 
of the suit, it will retain the jurisdiction to the end that 
complete justice may be done between the parties.” 
Aldridge vs. Sharp, 3 Scam., 261, et passim. 

Permit us in conclusion to correct an erroneous 
reference in the original brief, at page 54, to Brown 
vs. Morgan, which will be found in 163 Fed. Rep., 
instead of 163 U. S., pp. 398-9; also a reference on 
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page 40 to the McDonald and McKee cases, which should 
have been McDonald vs. Hovey, 109 U. S., 150, and 
110 U. S., 614, and Rankin vs. McKee (unreported). 

Respectfully submitted. 

NATHL. WILSON, 

J. J. DARLINGTON, 

Of Counsel for Appellees. 
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Appellant’s Note in Opposition to Prayer of Appel¬ 
lees for the Allowance of an Appeal to the Supreme 
Court of the United States from the Judgment En¬ 
tered by this Court iu this Cause on the 4th day 
of November, 1912. 


The appeal is prayed for under the provisions of section 
250 of the judicial code. The said section enumerates the 
cases in which any final judgment or decree of this court 
may be re-examined by the United States Supreme Court, 
the sixth case being as follows: 
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“In cases in which the construction of any law of 
the United States is drawn in question by the de¬ 
fendant.” 

Under this clause, and only thereunder, is submitted the 
prayer for the allowance of an appeal. As matter of fact 
and matter of record, no law of the United States is drawn 
in question by the defendant. To draw in question or to 
call in question a construction is to challenge a construction. 
So far from drawing in question a law of the United States, 
the defendant, without a suggestion that there can be any 
difference of opinion on the subject, invokes, calls to her 
% aid, the only law of the United States to which reference 
can be had, viz., section 3477 of the Revised Statutes. This 
was not to draw in question the construction of said section. 
The statute, indeed, is expressed in such plain, unambigu¬ 
ous terms that no room is left for construction. 

The highest evidence of a man’s good standing in the 
community is that no one ever heard it called in question. 
This does not mean that no one ever heard it mentioned ; 
ever heard it approved; ever heard it quoted as authority 
for an opinion, for a course of conduct, or principle of action. 
It means that no one ever heard it doubted, disputed— 
“drawn in question” 

The same phrase is repeated in other sections of the same 
act. Section 236 enacts: 

“The Supreme Court shall have appellate jurisdic¬ 
tion in the cases hereinafter specially provided for.” 

Sec. 237. “A final judgment or decree in any suit 
in the highest court in which a decision in the suit 
could be had, where is drawn in question the validity 
of a treaty or statute of, or authority exercised under 
the United States, and the decision is against their 
validity; or where is drawn in question the validity 
of a statute of, or an authority exercised under any 
State, on the ground of their being repugnant to the 
Constitution, treaties, or laws of the United States, 
and the decision is in favor of their validity, &c., may 


be re-examined, or affirmed in the Supreme Court 
upon writ of error.” 

Sec. 238. “In any case in which the validity or the 
constitutionality of any law T of the United States, or 
the validity or construction of any treaty made under 
its authority is drawn in question ” 

Substantially, there is the same enactment (section 244) 
in respect of writs of error and appeals from the final judg¬ 
ments and decrees of the Supreme Court of and the United 
States District Court for Porto Rico; and in respect of writs 
of error and appeals (section 245) from the Supreme Courts 
of the Territories of Arizona and New Mexico; and (section 
247) from the final judgments and decrees of the district 
court for the district of Alaska, in cases “in wffiich the con¬ 
stitutionality of any law of the United States, or the validity 
or construction of any treaty made under its authority is 
d,raivn in question” ; and (section 248) in respect of the 
final judgments and decrees of the Supreme Court of the 
Philippine Islands in all cases “in which the Constitution 
or any statute, treaty, title, right, or privilege of the United 
States is involved, or in causes * * * in which the 
title or possession of real estate exceeding in value the sum 
of twenty-five thousand dollars, to be ascertained by the 
oath of either party, or of other competent witnesses, is in¬ 
volved or brought in question 

It must be plain from this use of the same words, in the 
sections cited, that by the expression employed in the sixth 
clause, under section 250, “in which the construction of 
any law of the United States is draw T n in question by the 
defendant,” what is intended is, where the construction of 
such statute is controverted, disputed, challenged, sought to 
be proved an unfounded construction; where what is claimed 
as the apparent construction is denied to be the real con¬ 
struction. 

In the present case, not only no such cbntroversy as to 
the construction of the law is raised on the part of the de- 
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fendant, but nothing of the kind exists in the ease. The 
construction of said section 3477 is not drawn in question 
by any one. It is, indeed, sought to he maintained by the 
plaintiffs, that the effect of the statute had been waived by 
the defendant by reason of her participation in a consent 
decree; but this did not draw in question the construction 
of the law. The trial court held that by reason of this 
consent decree the question of the validity of the contracts 
had been waived, and this decision wa« reversed by this 
court. 

It, was also sought to be maintained that plaintiffs 

were not claiming under their written contracts, but under 

their liens as attorneys. This contention was sustained by 

the trial court, and this also was reversed by this court. 

But this did not draw in question the construction of said 

section, even if the right of appeal therefor were not limited 

to such contention made by the defendant. No suggestion 

came from anv one that section 3477 did not mean ex- 

* 

actly what it said, and did not say exactly what was meant, 

or that there was anv doubt as to what was said or w T hat was 
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meant. 

In the case of Am. Security Co. vs. District of Columbia, 
upon the denial of a writ of error by this court, application 
was made to the Chief Justice of the Supreme Court and 
was referred by him to the court. The applicants claimed 
the warrant of the letter of the law. Thev said: 

“In this the construction of the statutes was drawn 
in question by the defendants. 

“The words ‘anv law of the United States’ embrace 
the statutes the construction of which was drawn in 
question in this case. 

“The two acts of Congress, the construction of 
which was draum in question in this case, are laws 
of the United States.” 
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The United States Supreme Court said : 

‘‘We do not stop to consider whether any question 
of construction properly can be said to have been 
raised * * *. Some reasons for strict construction 
apply here. We are entirely convinced that Congress 
intended to effect a substantial relief to this court 
from indiscriminate appeals, where a sum above 
$5,000 was involved, and to that end repealed the 
former act. But all cases in the District arise under 
acts of Congress and probably it would require little 
ingenuity to raise a question of construction in almost 
any one of them. If, then, the words have the mean¬ 
ing given them by the applicants the appellate juris¬ 
diction of this court has been largely and irrationally 
increased. We believe Congress meant no such re¬ 
sult” (224 U. S., 494-495). 

If this was the decision of the United States Supreme 
Court in a case where the applicants were aided by the 
letter of the law, how much more should it be .affirmed in 
an application where no such shelter can be claimed. 

It is understood that applicants are about to file a petition 
for a certiorari. If there be any merit in the contention 
now made, it can be presented in the contemplated petition. 

HOLMES CONRAD, 

LEIGH ROBINSON, 

For Emily E. Parish, Executrix. 
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